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Children and International Relations: A New Research Agenda

opooo*
Yuichi Aiko

Abstract

International Relations (IR) has considerably broadened the scope of its
analyses since its emergence, but the recognition of children as important social
and political actors within the international system has come only recently. For
the last two decades, the international community has shown increased awareness
of the problems of children such as child soldiers and child labor; however,
strangely, little has been written about children in IR literature yet.

Children have long been relegated to the margins of enquiries in IR, partly
because the orthodox currents of the discipline, Realism and Liberalism, are
deeply embedded in the conception of childhood which has dominated the
Western as well as Japanese social and political discourse. This conception consid-
ers children basically apolitical beings; politics is a business of adults only and,
accordingly, children should be protected or even kept away from the ‘dangers’ of
politics in the public sphere. It is this assumption that has long made children in
the arena of international politics mostly invisible.

This article argues that this assumption hardly matches the realities of
international politics. It is demonstrated here that (1) children have always been
playing a variety of roles within the international system; and that (2) the Western
(and Japanese) conception of childhood has shaped the practices of international
politics as well as disciplinary knowledge in IR. The inclusion of children within
the scope of the discipline is therefore of urgent necessity for IR scholars today,
particularly for a more comprehensive understanding of how the international sys-
tem is structured and operates.
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Learning to Be an Absentee: Deprivation of Belongingness
through Arabic Textbooks in Israel

opoooog*
Aoe Tanami

Abstract

Palestinian Arabs living in Israel, which make up twenty percent of the total
population, has been regarded as invisible people or absentees being suppressed
their national identity in the Jewish State. Arabic, their mother tongue and Israeli
official language together with Hebrew, has been limited in minimum display in
public space. Then, how the policy against Arabic is working in Arabic education
in Israel while the language education should be the process by which the abilities
of understanding, thinking and self expression are encouraged?

This article aims to make a small contribution to understand the Arabic educa-
tion in Israel by examining Arabic school textbook used in Arabic elementary
school comparing with one used in Jordan and Hebrew textbook in Israel. The
textbook makes Arab pupils feel Arabic dry and tasteless though ill-chosen sub-
jects and unrealistic or stereotyped characters. As an additional problem, not a
specific place name has been mentioned in the textbook and therefore the pupils
never have a sense of belongingness to their country. They are learning to be an
absentee through Arabic textbook.
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“Documentation” and “Representation” of Native Artists:
Experiences of Indigenous Children under Conflict

opoog=*
Hiromi Hosoya

Abstract

The present study aims to examine the cultural and racial aspects of conflict,
focusing on minorities. First, | discuss the experiences of indigenous children by
analyzing the works of an Andean folk artist and the results of my fieldwork.
Second, | consider the relationship between the act of documentation and the rep-
resentation of conflict with respect to native artists.

Peru’s internal conflict began with the armed revolt of the Communist Party of
Peru-the Shining Path (SL) in 1980. Thereafter both the SL and the state agen-
cies, including the national army, the police, and self-defense committees, carried
out massive massacres of local people in Andean areas. According to the Final
Report of the Truth and Reconciliation Commission, which was presented in 2003,
the number of deaths and missing people (desaparecidos) from 1980 to 2000 is
approximately 70,000.

One of the remarkable characteristics of this conflict is that 75% of the victims
spoke indigenous languages, mainly Quechua. Most Peruvians ignored the mas-
sacres in Andean areas until the attacks reached districts populated by the middle
class (mostly white) in the capital. Internally Displaced Persons (IDC) from
Andean areas to urban areas were recognized simply as “migrants”. Meanwhile,
indigenous children were treated as the “pioneers” (pionero) or slaughtered by
the SL. In addition, state agencies considered these children as “weeds” (mala
hierba) and tried to exterminate them. Therefore, this study examines the racial
and postcolonial dimensions of this conflict.

Edilberto Jiménez, an Andean folk artist and speaker of Quechua, recorded
the testimonies of the indigenous people and made line drawings. His works evoke
Huaméan Poma de Ayala’s chronicle, which is composed of narration and line draw-
ings and is regarded as an important visual document of Peruvian colonial times.
This study discusses that similar to Poma’s drawings, Jiménez's works represent a
vision of the indigenous people under conflict, but at the same time also represent
his own vision as an artist.

* 0000000000 Professor, Faculty of Humanities, Seikei University
E-mail: hhiromi@fh.seikei.ac.jp
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Projecting the Dharma:
Film and the Transmission of Buddhism in the Contemporary
World

oooo*
Atsuki Nakagami

Abstract

This paper is based on the two presentations given at Seikei University, both
organized by The Center for Asian and Pacific Studies. One presentation was in
2009 when the film “The Cup” (1999) was shown. The other was in 2010 when
the Center held a symposium on “Asia-Pacific, Children and Films”, where | gave a
presentation on this film as one of the panelist.

The purpose of this paper is to give an explanation about the background of
this film and to analyze the intentions of the director, Khyentse Norbu, who is a
renowned Tibetan Buddhist Master. “The Cup” was inspired by true events, with
warm irreverent humor and wisdom. It reveals many insights into a culture that
struggles with noble dignity to maintain its ancient traditions and identity.

The first chapter deals with the distinctive characteristics of this film.
Compared to films directed by Western directors which deal with the Tibetan
issue, Khyentse Norbu’s approach is unique in presenting the social and human
conditions from the internal insight of Buddhist philosophy. Spiritual lineages and
activities by Khyentse Norbu are dealt with in the second chapter, in order to
facilitate the understanding of the ideas behind the film. In the third chapter,
analysis is made to clarify his reason for making the film as a medium of transmit-
ting Buddhism. The final chapter deals with the symbolic meaning of the cup,
which Khyentse Norbu refers to as a metaphor for culture, though for him, the
essence of Buddhism is considered beyond culture.

Transmission of Buddhism in the contemporary world is a somewhat demysti-
fication process according to Khyentse Norbu. Both the film and Buddhist prac-
tice share the similar characteristic of being a strong medium in order to know
how the human mind is conditioned and restricted. In this sense, making use of
the film can be, for Khyentse Norbu, one of the preferred tools for projecting the
Dharma.

*J00000000000000000000Doctoral student, Graduate School of Arts and Sciences,
The University of Tokyo
E-mail: cc097204@mail.ecc.u-tokyo.ac.jp
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Representing the Subaltern
Women and Children Described in Films on India

opooog*
Takako Inoue

Abstract

Whenever we, the intellectuals of advanced countries, take up issues such as
poverty of the people of developed countries, we, as the subject, may regard them
as the object of relief. We should aware of the power of representation which func-
tions between us and them. It is difficult for our gaze to exempt from the preroga-
tive position given to us. Even though we reconstruct them as the subaltern, it still
indicates merely the “Other” without face, name, and voice. That is why G. C.
Spivak asks in her article, “Can the subaltern speak?” The purpose of this article is
to evoke the discussion on how we can approach to the subaltern and how we can
learn the way of listening to their voice.

In this article, 1 will discuss on the power of representation based on the theo-
retical perspectives attained by the Subaltern Studies group after the Spivak’s
intervention. | will particularly focus on two films, Bandit Queen (1994) and
Born into Brothels: Calcutta’s Red Light Kids (2004) that describe issues on
women and children. As the better comprehension of these films, first I will
explain the theoretical perspectives of the Subaltern Studies and Spivak’s works,
and give the brief introduction to the Indian film scene and to general issues on
women and children. Then | will proceed to analyze above two films. | will explore
how the power of representation works in these films through their analysis.
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War and International Order in Japan’s International Legal
Discourse: Attitudes among Japanese International Lawyers
during the 1920s!

Urs Matthias Zachmann*

Abstract

This study of international legal discourse in 1920s Japan argues that the main
drive of the discourse of international law in interwar Japan was not so much
about criticizing the positive law of the time, but rather aimed outside of the nar-
row confines of “Western” international law in an attempt to break western hege-
mony and create an autonomous normative sphere for Japan beyond Euro-genetic
international law. Although this becomes most apparent in Japan’s course since
1931, such an ambition had been there all along in the 1920s, albeit carefully
cloaked in the terms of cooperation with the western great powers. Thus, one
could argue that even prior to the Manchurian Incident of 1931, which is often
seen as the watershed in Japan’s foreign policy, the argumentative basis for
Japanese expansion in Northeast Asia had been laid. The study tries to demon-
strate this through an analysis of comments of Japanese international lawyers on
the two most emblematic institutions of the interwar “new diplomacy”, i.e. the
League of Nations and the Kellogg-Briand Pact, and positions them within the
wider context of political discourse in Japan at the time.

I. Introduction

The modern international law of today, which originated in the twentieth century, is
often characterized and thereby distinguished from its classical nineteenth century pre-
decessor by two major strands of development: firstly, international law’s gradual univer-
salization, i.e. its non-discriminating application not only to the great powers of Europe
and the US, but increasingly to other countries outside the Western hemisphere, as well;
and secondly, the progressive containment and eventually complete outlawry of war and
armed conflict among states except for collective sanctions and the right to national self-
defense (Vitzthum 2007).
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The beginnings of these developments are usually seen in the wake the First World
War (although their roots arguably could be traced back to events even earlier than this).
The “Great War” gave rise to idealistic sentiments in the diplomatic and international
legal community whose most emblematic and influential expressions were the first
explicitly “universal” international organization, the League of Nations in 1920, and the
Pact of Paris (also called Kellogg-Briand Pact) of 1928, which outlawed war and called
for peaceful settlement of conflicts. The influence of these events can be observed even
today in the almost universal membership of states in the United Nations (as of 2007, the
UN counted 192 member-states), on the one hand, and the prohibition of interstate vio-
lence in Art. 2 No. 4 UN-Charter as well as the establishment of the International
Criminal Court on the basis of the Rome Statute of 1998 (in force since 2002), on the
other hand.

However, as it is well known, the course of development between those hallmarks
then and now was neither smooth nor uncontentious, as it led the world through another
global war and a subsequent Cold War. Even today, critics point out the weakness of the
United Nations and the lack of support of the ICC by some of the world’s leading powers,
indicating that, again, international law is “in crisis” (Simma 1980; Vitzthum 2007, 30-31).
Thus, considering the continuities, one could argue that crisis is, in fact, a permanent
condition of modern international law and that its structural roots could be best under-
stood if going back to its historical roots in the early interwar years.

Japan played a pivotal role in the development of modern international law, especially
so when considering the two major strands, i.e. universalization and outlawry of war:
Japan was the first non-Western country which acceded to the hitherto all-Western
international society on equal terms in international law (Suganami 1984; Gong 1984)
apart from the Ottoman Empire, which was dissolved in 1922 anyway. Japan, however
thrived, and the speed and apparent ease with which Japan succeeded in integrating
itself into the international legal community surprised and alarmed European onlookers
such as Carl Schmitt, who in 1950 famously observed in Der Nomos der Erde:

During the 1880s and 1890s, Asian states appeared in the international legal commu-
nity [Volkerrechtsgemeinschaft] as well. But while among the Ibero-American states
there existed at least an idea of a wide-ranging international law special to this conti-
nent [...], those Asian states strangely oblivious of any problems at all just slid into an
international law which appeared to be still fully Eurocentric. This, however, changed
and thereby became an indiscriminatingly universal law. (Schmitt 1997, 204)

It is well known that Carl Schmitt, unlike his more idealistic contemporaries, did not
cherish the thought of a “universal law”, but saw the ills and inadequacies of modern
international law rooted in the very fact of its universalization. However, as we shall see
presently, the apparent ease and obliviousness to problems of adaptation with which
Japan (and other Asian countries) “slid” into the new order, was only that, an appear-
ance, behind which lay a much more complex process and an acute awareness of Japan’s
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“outsider” position towards a Eurocentric international order which, eventually, led to
Japan’s intermittent secession from it in the 1930s.

In the second strand of development, the outlawry of war, too, Japan played a crucial,
albeit not necessarily constructive role. A signatory to the Kellogg-Briand Pact, Japan
was the first state which, through the Manchurian Crisis (1931-1933) proved to the world
that the system of conflict prevention and resolution was yet far from effective and need-
ed reform. Neither could the international community prevent Japan’s lasting occupation
of Manchuria nor did the Pact prevent the second Sino-Japanese War (1937-45) which,
for its larger part, was an undeclared, “factual war”. Thus, in turn as a reaction to Japan’s
actions during the 1930s and 1940s, the Charter of the United Nations turned the out-
lawry of war into a comprehensive ban on armed conflicts between states (Art. 2 No. 4).

Despite Japan'’s crucial role in the development of today’s international law, studies of
the subject in Western languages are scarce and, due to space constraints, mostly limited
to overviews of the development (e.g. 1t0 1969, Onuma 1986, Owada 1999, Matsui 2002,
Yanagihara 2004). The situation is better in the Japanese-language literature, with recent
monograph-length studies of the Japanese discourse on international order during the
interwar and early postwar years (Sakai 2007) or of Japan’s role in the outlawry of war
during the 1920s and 1930s (lko 2002) and a host of essay-length studies on special
aspects of these subjects. Especially Japan’s role in the outlawry of war has attracted
considerable attention by Japanese scholars (e.g. Matsui 1979, Fujita 1997, Matsui 1999,
Yanagihara 2001), no doubt inspired by the question of Japan’s responsibility during the
war and the singular position of Japan in the postwar world due to the “Peace
Constitution” of 1947.

Summing up the literature on Japan’s role in the outlawry of war, the general conclu-
sion seems to be that “[m]ost Japanese scholars writing during the wars were of the opin-
ion that a change in the idea of war was not yet realized even by the Briand-Kellogg Pact”
(Yanagihara 2004, 200) and that this idea underwent a radical change only in the postwar
years, due to Japan’s defeat. Instead, it is argued, Japanese scholars in line with the offi-
cial foreign policy of Japan pursued multiple strategies by either taking recourse on out-
dated notions of “self-preservation” (1ko 2002, 233-235) or trying to “dodge” the Kellogg-
Briand Pact by invoking the right to national self-defense or the concept of “factual war”,
i.e. denying the existence of a formal war altogether (Matsui 1979; Yanagihara 2004,
200).

The present study concurs with these views, but would like to make the point that the
main drive of the discourse of international law in Japan was not so much about criticiz-
ing the positive law of the time, but rather aimed outside of the narrow confines of
“Western” international law and open up the possibilities of a normative space which
would be autonomously dominated by Japan instead. This becomes most apparent in the
project of an “East Asian International Law” (Toa kokusai-ho) which accompanied the
declaration of the Greater East Asia Co-Prosperity Sphere (Dai-Toa kyoeiken) in 1940
(cf. Matsui 2004). However, it is the aim of the following study to demonstrate that such
an ambition to preserve an autonomous space for Japan in East Asia had been there all



106

along in the 1920s, although always carefully cloaked in the terms of cooperation with the
western great powers. Thus, one could argue that even prior to the Manchurian Incident
of 1931, which is often seen as the watershed in Japan’s foreign policy, the argumentative
basis for Japanese expansion in Northeast Asia had been laid and that this argument con-
sciously tried to “transcend” the western binarism of legal or illegal war.

The following study seeks to analyze the Japanese discourse on international law dur-
ing the 1920s from a broader perspective as embedded in the political discourse of the
time. This has the advantage of accentuating even further that, contrary to Carl Schmitt’s
outside perspective of the apparent ease with which “Asian States” (especially Japan)
slid into the Eurocentric international legal order, there were considerable reservations
to this process, even during the “liberal” and internationally minded 1920s. This perspec-
tive helps to see Japan'’s foreign policy and international legal discourse of the 1920s and
1930s in greater continuity and thus gives a somewhat more realistic picture of the often
idealized 1920s.

Il. War and International Order in the Versailles-Washington
System |: Japan and the League of Nations

1. The position of the Japanese Government

Japan, as it is well known, was very reluctant to join the League of Nations in 1920
and would very well have done without it (Un'no 1972, Shimazu 1998, Tamai Kiyoshi
kenkyukai 2004, Burkman 2007). The “Great War” as such was a distant affair and cer-
tainly not accompanied by the traumatic experiences that led to the surge of political ide-
alism in postwar Europe. On the contrary, Japan's experience was largely positive, as it
gained territorial possessions through entering the war against Germany (namely
Shandong and the northern part of Micronesia), improved its position in China through
the notorious “Twenty-One Demands” and, finally, was invited to the Paris Peace
Conference in 1919 as a “great power”. Accordingly, the Japanese government sent its
delegation primarily with the mission to secure its newly acquired territorial possessions
and for long ignored US-President Wilson's intention to found “open covenants of peace,
openly arrived at” as first and most central item of his postwar agenda (Burkman 2007,
34-35; Manela 2007, 97-98).

Reservations among the more conservative Japanese leadership against the League of
Nations were manifold and had much to do with Japan’'s experience with international
politics since the middle of the nineteenth century. Thus, it has been observed that
Japan’s position vis-a-vis the great powers of Europe and the US during the “opening up”
of the country had thoroughly ingrained a “siege mentality” in the minds if its leaders
(Conroy 1966) and that therefore “no people has been more aware of the costs and bene-
fits of sharp competition in the world system” (Cumings 1993, 35) than the Japanese.
Whatever the truth to these observations, it is easy to see why Japanese leaders thought
that in international competition, their country fared best in contained, bilateral situa-
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tions (such as the wars fought with China and Russia or the alliance concluded in 1902)
rather than in multilateral settings such as the treaty revision process or the Tripartite
Intervention of 1895. Thus, even diplomats and politicians who stand for Japan’s relative-
ly “internationalist” foreign policy of the 1920s, such as Shidehara Kijuro (1872-1951),
were somewhat reluctant to leave the accustomed practices of late nineteenth-century
diplomacy and enter the age of multilateral “open” diplomacy. Shidehara voiced his fears
that Japan would not be able to “communicate” its interests to the other parties effective-
ly enough in the following somewhat jocular comment:

If such a round-table conference will be convened, it is already a foregone conclusion
that we, with delegates like me who just sit there with dumb faces and awkwardly par-
ticipate in the discussions, will suffer disadvantages. It would be most annoying [mei-
waku shigoku], if our fate should be decided by such a multilateral conference. If
possible, | would rather that this arrangement [the League of Nations] would not come
into existence. However, since it seems that this cannot be stopped anymore, we have
no other choice than to adapt ourselves to these new developments [taisei junno]
and to thoroughly analyze the new situation. (Shidehara heiwa zaidan 1955, 136-137).

Considering that Shidehara was one of the most prolific linguists in the Japanese diplo-
matic corps, it is very unlikely that he saw the difficulty of Japanese diplomats merely
limited to matters of expression when voicing his reservations against the League of
Nations.

However, such was Japan’s intent to preserve its prestige and position as a minor
great power among the other western powers that it readily acquiesced to the establish-
ment of a permanent “multilateral conference” in the shape of the League of Nations and,
in fact, became quite an active participants in its various organs and sub-organizations
during Japan’s term of membership until 1935 (in some sub-organizations as late as
1938). The same rationale applied to Japan’s participation in the Washington Conference
of 1921/22 and the resulting naval limitation treaty and again, in the London Naval
Conference of 1930. It is well known that the Japanese concerns that their voice would
be drowned out in the multitude of interests in a “multilateral conference” was not wholly
unfounded: the Paris Peace Conference eventually rejected Japan’s stipulation for a
racial equality clause in the Covenant (()numa 1987; Shimazu 1998). Japan’s cooperation
in the naval limitation agreement, too, was considered by the public as another example
of its weak position in the “new diplomacy” and met with fierce protest and violence from
ultranationalist terrorists in Japan.

2. Reactions among the Public

The public reaction to the founding of the League of Nation was diverse and certainly
not only negative (Tamai Kiyoshi kenkyukai 2004). Naturally, the diversity of opinions
would reflect the variety of political views which co-existed during the politically more
liberal days of the “Taisho democracy”. On the one hand, there was, of course, the “classi-
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cal” nationalist view of the taigaiko-ha, the strong foreign-policy advocates, who would
reject the results of the Paris Peace Conference as being detrimental to the interests of
Japan and, for that matter, to any country other than the two key powers Britain and the
US. The most iconic text for his kind of position is an essay which the young Konoe
Fumimaro (1891-1945), son of the nationalist politician Konoe Atsumaro (1863-1904)
and later prime minister during the crucial early war years, published in December 1918,
shortly before he left with the official representative for Japan to the Paris Peace
Conference. In this essay titled “I reject a pacifism solely on the terms of Britain and the
US”, Konoe railed against an unjust peace which, under the pretext of “democracy” and
“humanity” tried to fix the status quo in favor of the great powers and stifle the energy of
such emerging powers like Japan.

But I deeply regret that our people has the tendency to be taken in by the talk of the
Americans and Britains and without any hesitation or qualifications blindly trust and
adore their kind of democracy and humanity. [...] They cannot see the conscious or
unconscious egoism which lies behind their so-called democracy and their so-called
humanity. They forget their own position as Japanese and unconditionally and uncriti-
cally praise a League of Nation in the interest of Britain and the US. [...] When | say
that one has to think in the interest of the Japanese people | simply mean that we
have to assert the legitimate right of existence of the Japanese [Nihonjin no seito
naru seizon-ken] and be prepared to fight, if this right is unlawfully or inappropriate-
ly contested. This is what justice and humanity demand. To keep peace while one’s
own right of existence is infringed upon, that is a violation of humanity. Pacifism and
humanism are not necessarily identical. For the sake of humanity, sometimes one has
to give up peace. (Konoe 1918, 23-24)

It is patently clear that Konoe’s raillery against the “unfair” postwar order assumes a spe-
cial meaning only in hindsight, with the knowledge of Japan’s foreign policy in the 1930s
and of Konoe's role in it. In this sense, the text is more representative for the latter peri-
od. As Konoe himself indicates, for the time being, his more liberal contemporaries car-
ried the day, especially such luminaries of the “Taisho democracy” as Yoshino Sakuzo
(1878-1933) or Ishibashi Tanzan (1884-1973).

Yoshino Sakuzo, for example, from early on argued that, after the cataclysm of the
First World War, the idea of “perpetual peace” on earth was not a merely theoretical pos-
sibility anymore, and that it was Japan’s duty to join the League of Nations to guarantee
its realization in practice (Yoshino 1996). The First World War had had the salutary effect
that the great powers now took international law and the idea of a collective security sys-
tem more seriously (whereas before, their politicians had only paid lip service to these).
Yoshino declared that three principles were necessary preconditions for establishing an
efficient League of Nations: firstly, the completion of a Covenant of the League of
Nations; secondly, the enactment of laws for the enforcement of international law; and
thirdly, the establishment of international sanctions (Yoshino 1996, 6). Yoshino interpret-
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ed the First World War as an early example of international sanctions against Germany’s
wayward behavior. Similarly, in a typical mixture of liberalism and Japanese nationalism,
Yoshino justified “sanctions” against Chinese leaders:

In China, too, where tyrants and militarists like Yuan Shikai [1859-1916] and Duan
Qirui [1865-1936] time and again stage coup d’états and suppress the rights of
Parliament, there is a growing determination among the people that this can't be right
and something has to be done about it. Whenever the power of justice is violated, this
power gains in strength as a reaction to it. But once this justice has become the public
opinion, it has assumed the power of the strictest sanctions which are utterly impossi-
ble to suppress anymore. (Yoshino 1996, 8)

In conclusion, Yoshino rejected those among his country-fellows who, like Konoe,
spoke out against Japan joining the League as extolled by US-President Wilson (1856-
1924):

There is a great discussion going on in Japan whether to join the League or not, but |
think that we are already way past this question and it is more important to prepare
the people how to deal with the League. There are people who argue that Japan’s geo-
graphical position is far away from the West and that, therefore, there is no need to
join the League. But this a foolish opinion which should not be adopted: It is what nar-
row-minded people devoted to the past say, who still think that Japan should follow
the isolationism of feudal times. In an age where mankind of the whole world relies on
each other and helps each other politically, economically and spiritually, there is no
distance near or far. The world is one functional organism. Especially after the War
and focusing on China, our country must from close economic ties with the West. In
the China Question, Japan has the chance to merge with the West, spiritually and
materially. If Japan will state its claims to superiority in East Asia at the Peace
Conference, there will be some people in the West who, in exchange, will demand
concessions. But hasn't Japan sent man-of-wars into the Mediterranean and fought
side by side with the Allies for the same aims? Surely, Japan has a right as much as
Britain, the US, and Japan to actively participate in the great undertaking of rebuild-
ing the world and realizing perpetual peace on earth. (Yoshino 1996, 12-13).

Yoshino's brother-in-mind, Ishibashi Tanzan, was even more radical in proposing the
establishment of a “world government” with a full-fledged division of powers as the
essential precondition for a lasting world peace. In 1919, Ishibashi welcomed the League
of Nations as the seminal institution for such a new centralized world order:

The core of the League of Nation consists in the establishment of an impartial central
institution as necessary precondition for international coexistence, in other words, a
nation-oriented world government [minpon-teki kokusai seifu]. [...] The internation-
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al legislative organ discusses all problems which arise in international intercourse and
enacts, revises or abolishes international norms. The international executive organ as
Secretariat of the League of Nations coordinates the necessary administration. Just
like a domestic court of justice, the international judicative organ hears international
law cases and settles them by judgment. If only these three organs are established in
the international arena, all issues can be solved by these institutions, whether they are
armament problems, maritime issues, or race disputes. (Ishibashi 1970-72, 126-127)

The utopian quality of Ishibashi’s vision is breathtaking. Whereas Yoshino, too, claimed
that “the world is one functional organism”, he still imagined Japan as hegemon in the
East, i.e. with a sort of sovereign role in the ordering of the world, Ishibashi negates such
aspirations by transferring this competence wholly to a world forum. It is likely that the
majority of Japanese liberals who followed Yoshino's line might not have been ready to go
as far as Ishibashi.

3. The Position of Japanese International Lawyers

The reactions of Japanese international lawyers reflected the diversity among the
public, although there existed a clear line between international legal praxis and acade-
mia and between the generations. The cases of Tachi Sakutaro (1874-1943) and Yokota
Kisaburo (1896-1993) demonstrate this very clearly. Both were professors of internation-
al law at Tokyo Imperial University. Tachi, moreover, was the chief legal advisor of the
Foreign Ministry until his death in 1943 (Ichimata 1973, 114-123). As such, he accompa-
nied the Japanese delegation to the Paris Peace Conference in 1919.

As official advisor, it does not come as a surprise that Tachi would share the rather
cool attitude of the Japanese Government to the League of Nations and would express
his reservations in his scholarly publications, as well. Like all international lawyers of his
age, Tachi was raised in the tradition of classical international law and met the new move
towards supra-national institutions with great skepticism. In his early commentaries on
the League of Narions, he sought to minimize its relevance in order to guarantee that the
principle of state sovereignty would remain as powerful as possible. He argued, for exam-
ple, that the League of Nations, despite its English and French title, was not a league of
nations, but that the constitutive members were the sovereign states (Tachi 1921, 58-
60). However, the title did indicate that the League was not a “state above the states”
(kokka ijo no kokka) or any other independent legal person, but just that: an association
of sovereign states (shuken-koku no ketsugo, Tachi 1921, 60).

However, Tachi's strategy of minimizing the claims of the League of Nations was no
more visible than in his assessment of the League’s power to limit armed conflict. Tachi
eventually reduced the function of Art. 12-16 of the Covenant effectively to the “cooling-
off period” of Art. 12, after which a state was free to wage war whenever it chose to do so
(Tachi 1921, 69). He argued that, under the current condition, any wider limitations on
warfare were impossible, as the League was not in the position to protect the interests of
a member state adequately, yet. Like Konoe Fumimaro, Tachi argued that under the
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existing order, which benefitted a few great powers, peace was a precarious proposition:

But to persuade a nation of the benefits of peace, it does not suffice to merely point
out the disadvantages of making war one’s national trade, like the Germans had
done. One also has to explain the positive, tangible benefits of peace for a nation. No
nation will be persuaded by sweet words alone. But it will be no small task to make all
nations of the world realize the benefits of peace and shoulder the onerous burdens of
the League of Nations, as long as there are still nations which in peacetimes monopo-
lize the huge natural resources, completely shut out other nations from these and
refuse to share a piece of the so-called “spot in the sun” [himukai no basho, i.e. the
German Platz an der Sonne], and as long as some nations take it as their mission to
suppress and persecute nations of different race, language, culture or thought. (Tachi
1922, 14)

This criticism was obviously directed against Britain, which was most blamed by the
Japanese for the rejection of Japan’s proposal to include a racial equality clause in the
League of Nations Covenant (see Onuma 1987).

Yokota Kisaburo, on the other hand, is famous for having supported the idea of
international institutions from the very beginnings of his career as international lawyer
right through the oppressive 1930s and well into the postwar years (Tabata 1997, 2-10).
A disciple of Tachi, Yokota soon became attracted to the liberal theories of the Vienna
School of international law, especially of the “Pure Theory of Law” of Hans Kelsen (1881-
1973). This interest was sparked first with Kelsen’s treatise on the problem of sovereign-
ty and the theory of international law (Das Problem der Souveranitét und die Theorie
des Volkerrechts, 1920) which he found by accident in a Tokyo bookstore and of which
he published an early review (Yokota 1974, 190). However, Yokota was an idiosyncratic
Kelsenian at best, who used the front of a “pure theory of law” to construct a rather lofty
vision of an international legal order of his own, which bore remarkable parallels with
Ishibashi’s vision of a world government at the same time.

One of the most characteristic features of Yokota's theory in prewar times was his
conscious effort to systematize international law according to the division of powers in a
state and thus to draw a more or less explicit parallel between a state and the interna-
tional legal order as a “world state”. This ismorophism of municipal and international
legal order can be best seen in his 1933/34 textbook on international law (Kokusaiho, 2
vols.), whose preface clearly spelt out Yokota's community-based position:

Secondly, this textbook describes international law from the position of the interna-
tional legal community [kokusaiho dantai]. International law is the legal order of the
international legal community as a legal community. It is not merely the external law
of single states. An enquiry into international law must place the international legal
community at its center, not the single states. (Yokota 1933/34, 1-2)

Yokota then proceeded to describe the existing international legal order as if it were a
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municipal legal order, i.e. according to the division of power into legislative, executive
and judiciary branches. In this schema, armed conflict between the states as “citizen
states” of a world state necessarily was viewed as an “international tortious act” (kokusai
fuho koi), in a perfect parallel to the German law of torts.

Yokota's attempt to describe the international legal order “from the position of the
international legal community” eventually was bound to fail. Too strong was the “position
of the sovereign state”, and the structure of Yokota’s vision too lofty to grasp the realities
of international law in his times. Thus, despite the theoretical claim that armed conflict
should constitute an unlawful act, Yokota had to concede in his textbook that the League
of Nations Covenant said no such thing, and that the mechanisms for the prevention of
war were still unsatisfactory (Yokota 1938/40, Vol 2, 152-153, 156-157).

Despite its considerable academic influence in the 1920s, Yokota's interpretation of
international law and the tradition he represented, i.e. liberal European international law,
soon came under critique as being too idealistic and ignoring the political, economic and
historical realities of the time. Critics from early on attacked liberal international law as
upholding the status quo and sought to “overcome” its positivist pretensions by claiming
that European international law was not made to fit the situation in the * Far East” and
therefore not applicable. As the criticism of the League of Nations has shown, this was
not a new line of criticism which arose only in the 1930s, but ran in a straight line
through the 1920s, and was only temporarily disguised by Japan’s cautious and ostensibly
cooperative official foreign policy in the 1930s. This becomes even more apparent in
Japanese reactions to the Kellog-Briand Pact of 1928.

I11. War and International Order in the Versailles-Washington
System |l: Japan and the Kellogg-Briand Pact (1928)

1. The position of the Japanese Government

The Kellogg-Briand Pact of 1928, which ostensibly sought to outlaw recourse to war
as a means to settle international controversies and commanded nations to seek redress
by pacific means, is considered a milestone in the development of international law and is
the predecessor of today’ general prohibition of armed conflict in Art. 2 No. 4 of the UN
Charter (Wallace 1997). However, despite the lofty declarations and the epoch-making
quality of the Pact in hindsight, the history of its origin and its historical interpretation
(for both, see Ferrell 1952; Roscher 2004) hardly could have inspired informed observers
at the time with optimism that the Pact would have any effect at all, at least not outside
of Europe.

The Kellogg-Briand Pact was but one expression of a frantic search for stability and
security in Europe which drove the foreign policy of the European great powers through-
out the 1920s. With the Treaties of Locarno (1925), a modicum of stability was achieved
and the first outlines of a revised security framework in place which might have guaran-
teed some peace in Europe, if it had been allowed to develop (WeiR 2006). Thus, the



113

threat of imminent war had receded somewhat in Europe by the second half of the 1920s.
Consequently, the Kellogg-Briand-Pact had its origin less in a direct attempt to strength-
en this European security network further, but in a plan of the French Foreign Minister
Aristide Briand (1862-1932) to win the US as an ally of France and, thus, to bolster its
strategic position in Europe. In April 1927, Briand publicly proposed to the “American
people” the eternal rejection of war as a means to settle disputes between the two
nations, and proposed a pact to the US Government under President Calvin Coolidge
(1872-1933), accordingly. However, neither Coolidge nor his Secretary of State Frank B.
Kellogg (1856-1937) - nor the majority of the American public, for that matter - wanted
to relinquish its isolationist policy and commit itself to a security treaty with a European
power. After six months of impassivity, the US Government therefore reacted to the offer
by making a counter-offer to all great powers and, through the multi-lateralization of the
proposed pact, sought to neutralize its bi-lateral “sting”.

As it turned out, the multi-lateralization also resulted in making the Pact virtually in-
effective. The notes which were exchanged between the great powers during negotia-
tions and which are now accessible in a meticulously researched collection of sources to
the Kellogg-Briand Pact (Yanagihara 1996) show that, for all the lofty pretensions of the
short text of the Pact, the powers each sought to maintain the normative status quo as
much as possible and circumvent an adversative effect which the outlawry of war might
have on their national interests. Thus, France itself insisted that the outlawry of war
would not curtail the possibility to self-defense in case of an aggression, although the def-
inition of an “aggressive war” has remained elusive unto this very day. Moreover, Britain
declared its reservations concerning the pact in that it excluded its applicability to “cer-
tain regions” in the world which were of vital importance to the Empire (Yanagihara
1996, vol. 1, 154-55). As a matter of convenience, Britain never clearly defined those
“certain regions”, but at the time they were thought to include Egypt and Persia.
However, at no times it left any doubt that, in doing so, it consciously modeled its policy
on the American Monroe Doctrine and thereby sought to establish its own “British
Monroe Doctrine” (Ferrell 1952, 197, Fn. 17). Thus, for the European great powers, the
Kellogg-Briand Pact, which was signed in 1928 in Paris, was little more than an exercise
in “public diplomacy” to win the hearts and minds of the people, or - more to the point -
of the electorate.

For the Japanese government, however, the situation was somewhat different.
Whereas the danger of war had receded somewhat in Europe, armed conflict was an
almost daily reality in East Asia and for Japan increasingly, as well. When the US suggest-
ed the pact to the Japanese Government in 1927, the Guomindang was just about to com-
plete its “Northern Expedition” (between 1926 and 1928) on the continent, which how-
ever, did not end armed conflict, but merely resulted in the Guomindang’s internal strife
and warfare against the Communists. Despite Foreign Minister Shidehara Kijuro's decla-
ration of a non-interventionist policy in China in 1924, the Japanese Government repeat-
edly undertook military interventions on the mainland, Shidehara’s government in 1925
in Manchuria, Tanaka Giichi (1864-1929) in 1927 and, again, in April 1928 in Shandong.
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The latter expedition led to the stationing of Japanese troops in Shandong until March
1929, i.e. for almost a year. Moreover, not only did the Japanese Government undertake
expeditions to the mainland, parts of the Japanese Kwantung Army, too, became restless
and executed unauthorized interventions. The assassination of the Manchurian warlord
Zhang Zuolin (1875-1928) in June 1928 took place only a couple of months before the
signing of the Kellogg-Briand Pact.

Thus, while the European great powers could view the outlawry of war with some
detachment, for the Japanese Government the ramifications of the Pact for Northeast
Asia were a most pressing matter at the time of the negotiation of the Pact. One of the
most contentious issues during the deliberations of the Japanese Government therefore
was whether Japan, like Britain, should declare a reservation for certain regions in which
Japan had to protect its “special interests”, i.e. for Manchuria and Mongolia, and whether
Japan should add that, because of the “grave China problem”, Japan might be forced to
send troops, again, to China (Yanagihara 1996, Doc. 36). However, the Cabinet eventually
decided against it. One of the reasons was that Japan, considering its repeated interven-
tions on the continent, did not want to incite any more suspicion among Western onlook-
ers as was already harbored against Japan’s intentions on the continent. However, apart
from this, the reason for not adding a specific reservation to the Pact pointed rather in
the other direction, that it would limit Japan’s measures of action on the continent and
therefore possibly disadvantageous in the future. This was the position of Mori Kaku
(1862-1932), at the time Tanaka’'s most trusted and influential advisor in matters of for-
eign policy. Mori argued in the Cabinet meetings that in order to uphold Japan’s freedom
of action by a formal measures, Japan would have to declare Manchuria and Mongolia as
protectorates (hogo-ryo). However, he continued:

The concept of self-defense in international law has the disadvantage that it is vague,
but at the same this is an advantage, as it makes a wide interpretation possible. In the
future, this flexibility will serve us well to explain our actions in China. If, however, we
would add an interpretative reservation to the Pact in order to mend this vagueness of
the term self-defense, then a reservation which was ample enough not to limit the
freedom of our future actions would without necessity provoke an unfavorable reac-
tion of the public opinion. If, however, we would narrow down the scope of our reser-
vation with regard to public opinion, this would have the effect that it could not justify
our actions anymore. (Yanagihara 1996, vo. 1, 195-196)

Mori therefore advised to do nothing and, if necessary in the future, point out Britain’s
reservation concerning “certain regions” and demand equal rights for Japan. Eventually,
this was adopted as the official line of the Japanese Government towards the Kellogg-
Briand-Pact.

2. Reactions among the Public
The reactions among the Japanese public were from being enthusiastic (Tamai
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Kiyoshi kenkyukai 2005). If the Pact had been intended as a public diplomacy measure to
impress the electorate favorably, this certainly failed to do so in Japan. The general ten-
dency among the Japanese public was that it welcomed the idea of the outlawry of war in
general, but in the majority thought the Kellogg-Briand Pact in content and effectiveness
as inadequate. The Jiji shinpo summed this aptly up in a headline of April 1928: “The
intention is good, but the outcome doubtful” (Shui wa yoi ga, koka wa gimon da)
(Tamai Kiyoshi kenkyukai 2005, 97).

The main reason for the largely negative attitude towards the Pact - apart from the
voices of such dedicated internationalists as Shidehara Kijuro or Takayanagi Kenzo
(1887-1967) - were the numerous deficiencies of the Pact: the lack of sanctions, if a state
waged an “aggressive war”, and the lack of means to enforce the outlawry of war with a
rapid deployment force or a “police”; the reservations of France, Britain and the US con-
cerning the remaining possibility of self-defense or “certain regions”. These reservations
were well known and the object of scorn and derision. For example, a satirical senryu in
the official organ of the oppositional party, Minsei, playfully scoffed at the many reserva-
tions:

The Treaty for the Renunciation of War [Fusen Joyaku] in the truest sense of the
word contains a lot of additions [fusen]. (Tamai Kiyoshi kenkyukai 2005, 218)

Finally, it should be added that one of the most striking characteristics of the public reac-
tion to the Kellogg-Briand Pact is a certain double standard concerning Japan and the
rest of the world: Thus, like Konoe Fumimaro and Tachi Sakutaro previously in the case
of the League of Nations, the Pact of Kellogg-Briand Pact was, yet again, interpreted as
an “egoistic” and “arrogant” device of the Anglo-American hegemons to unilaterally
exclude others from “certain regions” in the world and cement the status quo of the
existing order - which was only advantageous to them - by outlawing war. At the same
time, the majority took it for granted that Japan had a natural right of self-defense in
Manchuria and Mongolia, and the only issue of contention even among liberal commenta-
tors was, whether the Japanese Government should have made added a formal reserva-
tion to this effect (Tamai Kiyoshi kenkyukai 2005, 27). As it is well known, this double
standard became even more explicit and pronounced in the 1930s, but was well estab-
lished already in the 1920s.

3. The Position of Japanese International Lawyers

Like the Japanese public, the majority of international lawyers in Japan met the
Kellogg-Briand Pact with profound skepticism. However, there is a telling difference in
the reasons for their rejection: If the Japanese public criticized the Pact for its apparent
lack of efficiency, Japanese international lawyers, on the other hand, rejected the Pact
even for the little efficiency it might have. More fundamentally speaking, international
lawyers shunned even the idea of outlawing war as too premature at this stage of devel-
opment of the international order.
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These reasons for rejection become most apparent in the writings of Tachi Sakutaro
and Taoka Ryoichi (1898-1985). Tachi viewed the Pact as a largely political document
(Tachi 1928) which rather betrayed the diction and thinking of diplomats, not lawyers.
He criticized the vague phrasing of the text and the imprecise relation between the
absolute prohibition of war in the text of the Pact itself and its modifications in the reser-
vations. Thus, Tachi predicted difficulties in the application of the Pact in the future.
However, even more fundamentally, Tachi foresaw the “auto-destructive” tendency of
the Pact:

For the Treaty for the Renunciation of War to be kept for a long time, it will be neces-
sary to develop methods to settle international disputes peacefully. In today’s interna-
tional intercourse, since a nation has to foster its own interests and those of its peo-
ple, if the conflict of interests will assume the nature of an international conflict, a
simple prohibition of war will not be kept, as long as there are no means provided to
solve this conflict peacefully. Thus, the Treaty for the Renunciation of War may be
valuable as such, as it demonstrates ambition to prevent war between the signatories
and to promote world peace. However, in its effectiveness, it very much relies on the
development of solutions by international jurisdiction, arbitration, by the League of
Nations and other means of settlement, as well as the development of international
norms. (Tachi 1928, 19)

Taoka Ryoichi was even more strident in his rejection of a treaty for the renunciation of
war as too premature (Taoka 1932). Contrary to the public opinion and Tachi Sakutaro,
Taoka did not view the many reservations as a problem or hindrance for its efficiency;
most of these reservations were implicitly contained in the preamble and the text of the
Pact, anyway. However, Taoka criticized that the Pact would leave a nation virtually
defenseless against “attacks” which did not meet the criteria of an “aggressive war”, i.e.
against aggressions which took forms. In the light of the Manchurian Incident (1931),
under whose influence Taoka wrote, this was obviously directed against the Chinese boy-
cotts of Japanese goods and the alleged violations of rights of “Japanese” settlers in
Manchuria, which was one line of justification for the Japanese occupation of Manchuria.
Thus, Taoka argued, the cardinal defect of the Pact was that it allowed war was a self-
defense (jiei), but prohibited war as a means of self-help (jiryoku kyusai) and thereby
rendered a nation defenseless against “other attacks”. Thus, Taoka drew the following
conclusion:

In my opinion, the real defect of the Treaty for the Renunciation of War lies not in its
many reservations, but that it prohibits any measure of self-help of one state against
another unlawful state without, however, providing a substitute. If violent action is
presently forbidden among individuals in the municipal sphere, it should not be for-
gotten that the state, on the other hand, provides a system which punishes the unlaw-
fully acting individual. In a society in which public power [ko-kenryoku] is weak,



117

acknowledging the possibility of self-help by the victim is a legal necessity. The
international society is such a society. (Taoka 1932, 33)

By pointing out the difference between a national society with a state monopoly on the
use of force and the international society with no such monopoly, Taoka directly criti-
cized the analogy of municipal and international order which formed the background of
liberal interpretations of international law such as Yokota Kisaburo’'s (see also Matsui
2002, 8-10; Matsui 2003, 11-13). Thus, Taoka re-introduced political reality into the dis-
course of Japanese international law and thereby set the dominant tone of the 1930s.
Eventually, he declared the Kellogg-Briand Pact a bel idéal in theory, and a political
instrument of American foreign policy to contain inner-European conflicts in practice
(Taoka 1932). Thus, Taoka implied its inapplicability to the East Asian situation.

IV. Conclusion: The Manchurian Incident as an “Aftermath” of
the 1920s

The eminent Japanese diplomat and scholar Owada Hisashi once observed on Japan’s
course in modern times that “one is struck by the fact that Japan has by and large been
practicing her diplomacy in conformity with the existing international legal order, though
there has been a big exception to this general statement, involving the period of about fif-
teen years from the early 1930s to 1945, the period when Japan turned into a power to
challenge the status quo of the prevailing international order” (Owada 1999, 370).
Although one might concur with this observation for the factual record of Japan’s foreign
policy, the above study of attitudes towards war and international order during the 1920
demonstrates that there was a darker undercurrent to this conformity, which constantly
sought to overcome the status quo and aimed at a legal order outside the realm of a
Western-dominated international legal order. This becomes most apparent in the writings
of Japanese international lawyers at the time. Thus, the Manchurian Crisis of 1931-1933
to some extent can be interpreted as a realization in actuality of what had existed as a
potential all along during the 1920s (cf. Zachmann 2010). These undercurrents betray a
deep sense of unease with a Eurocentric international legal order, which was, of course,
often politically motivated. However, as it points at a deeper problem of the existing
order even now (Onuma 2005), it should not be easily dismissed, all the more as the line
of argumentation which Japanese international lawyers pursued at the time often bears
close resemblance of the argumentative strategy “emerging nations” pursue today.
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Can “Freedom from Fear” be guaranteed?
— Reconsidering recent policy debates
on international peace and security
from the perspective of IDP protection —

gooo*
Kei Hakata

Abstract

The issue of internally displaced persons (IDPs) has been gaining momentum.
Policy initiatives undertaken by private actors, successive Representatives of the
UN Secretary-General on the IDP issue, and some interested governments and
international agencies have been instrumental in forging the international
response.

There are, however, other policy debates on international peace and security
which have not necessarily been associated with IDP-related policies and prac-
tices, but which could be deemed relevant in assuring wider protection of IDPs.
One of these is the “humanitarian protection” and subsequent policy debates con-
cerning this type of activity. The “protection of civilians in armed conflicts”, a
theme of UNSC deliberations since 1999, offers another perspective in enhancing
the protection of displaced and non-displaced vulnerable populations. The
“Responsibility to Protect”, articulated by the ICISS, is also a theme which might
be central to the protection of endangered IDPs and other populations.

This article reconsiders these developments from the perspective of IDP protec-
tion. It is based on two pillars. First, it studies the issues related to the protection
of civilian populations in armed conflicts, including “humanitarian protection”
activities. In this regard, while welcoming the mainstreaming of the protection, the
author proposes to clarify the centrality of each type of activity to the protection.
Secondly, the potential and limits of the “Responsibility to Protect” concept are
explored, whereby the author suggests that utilizing the R2P concept as such for
the IDP cause might have counter-productive results.

To ensure more effective protection, it is necessary, the author says, to reconsid-
er the possibilities of IDP protection in a comprehensive and varied way, not limit-
ed to IDP-specific policy debates. However, it is argued that global advocacy tools
should be chosen cautiously by IDP advocates in order not to hamper the possibili-
ties of dialogue-based IDP protection, nor undermine achievements thus far.

* 00000000000 Associate Professor, Faculty of Humanities, Seikei University
E-mail: hakata@fh.seikei.ac.jp
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Since their development in 1998, the Guiding Principles on Internal Displacement have gained con-
siderable authority around the world and are now viewed as the normative point of reference for
addressing situations of internal displacement and guaranteeing the human rights of internally dis-
placed persons (IDPs). Notably, they have been welcomed by various United Nations bodies,
including the General Assembly, and recognized by Heads of State and Government in the 2005
World Summit Outcome as an “important international framework for the protection of internally
displaced persons.” Many regional organizations have also acknowledged their importance and have
urged member states to develop national laws and policies on internal displacement in accordance
with the Guiding Principles. In Africa, they have been incorporated into binding regional instru-
ments. As a result, the number of states that have referenced the Guiding Principles in their
national laws and policies continues to steadily increase. This is a very welcome development, one
that underscores that the primary duty and responsibility for protecting and assisting internally
displaced persons rests with national authorities.

The Guiding Principles are a useful resource that can assist national authorities in all regions of
the world discharge their responsibilities to prevent internal displacement and to protect those
who have been uprooted and forcibly displaced from their homes and communities. In addition,
they guide international actors and civil society in their efforts to complement and support national
authorities in addressing the needs of IDPs during all phases of displacement and in facilitating
durable solutions to this condition. The Guiding Principles are also a valuable tool that may be used
by IDPs to empower themselves in realizing the rights they enjoy as citizens or habitual residents,
including the right to non-discrimination. It is therefore essential that the Guiding Principles be dis-
seminated widely and made accessible to IDPs in languages they understand. At the present time,
the instrument has been translated into more than 40 languages.
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I welcome the successful efforts of the Committee on the Elaboration of the Japanese Version
of the Guiding Principles on Internal Displacement, which was chaired by Kei Hakata of Seikei
University, to ensure that the Guiding Principles are now available in Japanese. The work of the
Committee’s experts will strengthen the Guiding Principles as a framework for protecting the rights
of the internally displaced and assist government officials, civil society and the academic communi-
ty in Japan in their continuing efforts to address situations of internal displacement around the
world. In particular, in relation to Japan, it is hoped that its expertise in disaster management will
be a source of inspiration for other countries when they incorporate the Guiding Principles into
domestic laws and policies.

With a firm belief that dissemination and application of the Guiding Principles by diverse stake-
holders will help relieve the plight of IDPs and those who are threatened with displacement, | now
invite the readers of the Japanese version to lend their support to our common efforts.
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GUIDING PRINCIPLES ON INTERNAL DISPLACEMENT
(E/CN.4/1998/53/Add.2, 11 February 1998)

GUIDING PRINCIPLES ON INTERNAL
DISPLACEMENT

INTRODUCTION: SCOPE AND PURPOSE

1. These Guiding Principles address the spe-
cific needs of internally displaced persons
worldwide. They identify rights and guarantees
relevant to the protection of persons from
forced displacement and to their protection
and assistance during displacement as well as
during return or resettlement and reintegra-
tion.

2. For the purposes of these Principles, inter-
nally displaced persons are persons or groups
of persons who have been forced or obliged to
flee or to leave their homes or places of habitu-
al residence, in particular as a result of or in
order to avoid the effects of armed conflict, sit-
uations of generalized violence, violations of
human rights or natural or human-made disas-
ters, and who have not crossed an internation-
ally recognized State border.

3. These Principles reflect and are consistent
with international human rights law and
international humanitarian law. They provide
guidance to:

(a) The Representative of the Secretary-
General on internally displaced persons in car-
rying out his mandate;

(b) States when faced with the phenom-
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enon of internal displacement;

(c) All other authorities, groups and
persons in their relations with internally dis-
placed persons; and

(d)
mental organizations when addressing internal
displacement.

Intergovernmental and non-govern-

4. These Guiding Principles should be dis-
seminated and applied as widely as possible.

SECTION | - GENERAL PRINCIPLES

Principle 1

1. Internally displaced persons shall enjoy, in
full equality, the same rights and freedoms
under international and domestic law as do
other persons in their country. They shall not
be discriminated against in the enjoyment of
any rights and freedoms on the ground that
they are internally displaced.

2. These Principles are without prejudice to
individual criminal responsibility under
international law, in particular relating to geno-
cide, crimes against humanity and war crimes.

Principle 2
1. These Principles shall be observed by all
authorities, groups and persons irrespective of
their legal status and applied without any
adverse distinction. The observance of these
Principles shall not affect the legal status of
any authorities, groups or persons involved.

2. These Principles shall not be interpreted
as restricting, modifying or impairing the provi-
sions of any international human rights or
international humanitarian law instrument or
rights granted to persons under domestic law.
In particular, these Principles are without prej-
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udice to the right to seek and enjoy asylum in
other countries.

Principle 3

1. National authorities have the primary duty
and responsibility to provide protection and
humanitarian assistance to internally displaced
persons within their jurisdiction.

2. Internally displaced persons have the right
to request and to receive protection and
humanitarian assistance from these authori-
ties. They shall not be persecuted or punished
for making such a request.

Principle 4
1. These Principles shall be applied without
discrimination of any kind, such as race,
colour, sex, language, religion or belief, politi-
cal or other opinion, national, ethnic or social
origin, legal or social status, age, disability,
property, birth, or on any other similar criteria.

2. Certain internally displaced persons, such
as children, especially unaccompanied minors,
expectant mothers, mothers with young chil-
dren, female heads of household, persons with
disabilities and elderly persons, shall be enti-
tled to protection and assistance required by
their condition and to treatment which takes
into account their special needs.

SECTION II - PRINCIPLES RELATING TO
PROTECTION FROM DISPLACEMENT

Principle 5
All authorities and international actors
shall respect and ensure respect for their oblig-

ations under international law, including
human rights and humanitarian law, in all cir-
cumstances, so as to prevent and avoid condi-
tions that might lead to displacement of per-
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sons.

Principle 6
1. Every human being shall have the right to
be protected against being arbitrarily displaced
from his or her home or place of habitual resi-
dence.

2. The prohibition of arbitrary displacement
includes displacement:

(a) When it is based on policies of
apartheid, “ethnic cleansing” or similar prac-
tices aimed at/or resulting in altering the eth-
nic, religious or racial composition of the
affected population;

(b) Insituations of armed conflict,
unless the security of the civilians involved or
imperative military reasons so demand;

(c) Incases of large-scale development
projects, which are not justified by compelling
and overriding public interests;

(d) In cases of disasters, unless the safe-
ty and health of those affected requires their
evacuation; and

(e) Whenitis used as a collective pun-
ishment.

3. Displacement shall last no longer than
required by the circumstances.

Principle 7

1. Prior to any decision requiring the dis-
placement of persons, the authorities con-
cerned shall ensure that all feasible alterna-
tives are explored in order to avoid displace-
ment altogether. Where no alternatives exist,
all measures shall be taken to minimize dis-
placement and its adverse effects.

2. The authorities undertaking such displace-
ment shall ensure, to the greatest practicable
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extent, that proper accommodation is provided
to the displaced persons, that such displace-
ments are effected in satisfactory conditions of
safety, nutrition, health and hygiene, and that
members of the same family are not separated.

3. Ifdisplacement occurs in situations other
than during the emergency stages of armed
conflicts and disasters, the following guaran-
tees shall be complied with:

(a) A specific decision shall be taken by
a State authority empowered by law to order
such measures;

(b) Adequate measures shall be taken to
guarantee to those to be displaced full informa-
tion on the reasons and procedures for their
displacement and, where applicable, on com-
pensation and relocation;

(c) The free and informed consent of
those to be displaced shall be sought;

(d) The authorities concerned shall
endeavour to involve those affected, particular-
ly women, in the planning and management of
their relocation;

(e) Law enforcement measures, where
required, shall be carried out by competent
legal authorities; and

(f) Theright to an effective remedy,
including the review of such decisions by
appropriate judicial authorities, shall be
respected.

Principle 8

Displacement shall not be carried out in a
manner that violates the rights to life, dignity,
liberty and security of those affected.

Principle 9

States are under a particular obligation to
protect against the displacement of indigenous
peoples, minorities, peasants, pastoralists and
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other groups with a special dependency on and
attachment to their lands.

SECTION Il - PRINCIPLES RELATING TO
PROTECTION DURING DISPLACEMENT

Principle 10

1. Every human being has the inherent right
to life which shall be protected by law. No one
shall be arbitrarily deprived of his or her life.
Internally displaced persons shall be protected
in particular against:

(a) Genocide;

(b) Murder;

(c) Summary or arbitrary executions;
and

(d) Enforced disappearances, including
abduction or unacknowledged detention,
threatening or resulting in death.
Threats and incitement to commit any of the
foregoing acts shall be prohibited.

2. Attacks or other acts of violence against
internally displaced persons who do not or no
longer participate in hostilities are prohibited
in all circumstances. Internally displaced per-
sons shall be protected, in particular, against:

(a) Direct or indiscriminate attacks or
other acts of violence, including the creation of
areas wherein attacks on civilians are permit-
ted;

(b) Starvation as a method of combat;

(c) Their use to shield military objec-
tives from attack or to shield, favour or impede
military operations;

(d) Attacks against their camps or set-
tlements; and

(e) The use of anti-personnel landmines.

Principle 11
1. Every human being has the right to dignity
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and physical, mental and moral integrity.

2. Internally displaced persons, whether or
not their liberty has been restricted, shall be
protected in particular against:

(a) Rape, mutilation, torture, cruel,
inhuman or degrading treatment or punish-
ment, and other outrages upon personal digni-
ty, such as acts of gender-specific violence,
forced prostitution and any form of indecent
assault;

(b) Slavery or any contemporary form of
slavery, such as sale into marriage, sexual
exploitation, or forced labour of children; and

(c) Acts of violence intended to spread
terror among internally displaced persons.
Threats and incitement to commit any of the
foregoing acts shall be prohibited.

Principle 12
1. Every human being has the right to liberty
and security of person. No one shall be sub-
jected to arbitrary arrest or detention.

2. Togive effect to this right for internally
displaced persons, they shall not be interned in
or confined to a camp. If in exceptional cir-
cumstances such internment or confinement is
absolutely necessary, it shall not last longer
than required by the circumstances.

3. Internally displaced persons shall be pro-
tected from discriminatory arrest and deten-
tion as a result of their displacement.

4. Inno case shall internally displaced per-
sons be taken hostage.

Principle 13
1. Inno circumstances shall displaced chil-
dren be recruited nor be required or permitted
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to take part in hostilities.

2. Internally displaced persons shall be pro-
tected against discriminatory practices of
recruitment into any armed forces or groups as
a result of their displacement. In particular any
cruel, inhuman or degrading practices that
compel compliance or punish non-compliance
with recruitment are prohibited in all circum-
stances.

O
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1. Every internally displaced person has the
right to liberty of movement and freedom to
choose his or her residence.

2. In particular, internally displaced persons
have the right to move freely in and out of
camps or other settlements.

iple 1
Internally displaced persons have:

[6)]
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=

(a) The right to seek safety in another
part of the country;

(b) The right to leave their country;

(c) The right to seek asylum in another
country; and

(d) The right to be protected against
forcible return to or resettlement in any place
where their life, safety, liberty and/or health
would be at risk.

Principle 16

1. Allinternally displaced persons have the
right to know the fate and whereabouts of
missing relatives.

2. The authorities concerned shall endeavour
to establish the fate and whereabouts of inter-
nally displaced persons reported missing, and
cooperate with relevant international organiza-
tions engaged in this task. They shall inform
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the next of kin on the progress of the investi-
gation and notify them of any result.

3. The authorities concerned shall endeavour
to collect and identify the mortal remains of
those deceased, prevent their despoliation or
mutilation, and facilitate the return of those
remains to the next of kin or dispose of them
respectfully.

4. Grave sites of internally displaced persons
should be protected and respected in all cir-
cumstances. Internally displaced persons
should have the right of access to the grave
sites of their deceased relatives.

Principle 17
1. Every human being has the right to
respect of his or her family life.

2. Togive effect to this right for internally
displaced persons, family members who wish
to remain together shall be allowed to do so.

3. Families which are separated by displace-
ment should be reunited as quickly as possible.
All appropriate steps shall be taken to expedite
the reunion of such families, particularly when
children are involved. The responsible authori-
ties shall facilitate inquiries made by family
members and encourage and cooperate with
the work of humanitarian organizations
engaged in the task of family reunification.

4. Members of internally displaced families
whose personal liberty has been restricted by
internment or confinement in camps shall have
the right to remain together.

Principle 18
1. Allinternally displaced persons have the
right to an adequate standard of living.

3.

4.

1.

2.

3.

4.

1.
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2. At the minimum, regardless of the circum-
stances, and without discrimination, compe-
tent authorities shall provide internally dis-
placed persons with and ensure safe access to:
(a) Essential food and potable water;
(b) Basic shelter and housing;
(c) Appropriate clothing; and
(d) Essential medical services and sani-
tation.

3. Special efforts should be made to ensure
the full participation of women in the planning
and distribution of these basic supplies.

Principle 19
1. All wounded and sick internally displaced
persons as well as those with disabilities shall
receive to the fullest extent practicable and
with the least possible delay, the medical care
and attention they require, without distinction
on any grounds other than medical ones. When
necessary, internally displaced persons shall
have access to psychological and social ser-
vices.

2. Special attention should be paid to the
health needs of women, including access to
female health care providers and services, such
as reproductive health care, as well as appro-
priate counselling for victims of sexual and
other abuses.

3. Special attention should also be given to
the prevention of contagious and infectious
diseases, including AIDS, among internally dis-
placed persons.

Principle 20

1. Every human being has the right to recog-
nition everywhere as a person before the law.
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2. To give effect to this right for internally
displaced persons, the authorities concerned
shall issue to them all documents necessary for
the enjoyment and exercise of their legal
rights, such as passports, personal identifica-
tion documents, birth certificates and marriage
certificates. In particular, the authorities shall
facilitate the issuance of new documents or the
replacement of documents lost in the course of
displacement, without imposing unreasonable
conditions, such as requiring the return to
one’s area of habitual residence in order to
obtain these or other required documents.

3. Women and men shall have equal rights to
obtain such necessary documents and shall
have the right to have such documentation
issued in their own names.

Principle 21
1. No one shall be arbitrarily deprived of
property and possessions.

2. The property and possessions of internally
displaced persons shall in all circumstances be
protected, in particular, against the following
acts:

(a) Pillage;

(b) Direct or indiscriminate attacks or
other acts of violence;

(c) Being used to shield military opera-
tions or objectives;

(d) Being made the object of reprisal;
and

(e) Being destroyed or appropriated as a
form of collective punishment.

3. Property and possessions left behind by
internally displaced persons should be protect-
ed against destruction and arbitrary and illegal
appropriation, occupation or use.

2.

3.

1.

2.
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Principle 22

1. Internally displaced persons, whether or
not they are living in camps, shall not be dis-
criminated against as a result of their displace-
ment in the enjoyment of the following rights:

(a) The rights to freedom of thought,
conscience, religion or belief, opinion and
expression;

(b) The right to seek freely opportuni-
ties for employment and to participate in eco-
nomic activities;

(c) The right to associate freely and par-
ticipate equally in community affairs;

(d) The right to vote and to participate
in governmental and public affairs, including
the right to have access to the means neces-
sary to exercise this right; and

(e) The right to communicate in a lan-
guage they understand.

Principle 23
1. Every human being has the right to educa-
tion.

2. To give effect to this right for internally
displaced persons, the authorities concerned
shall ensure that such persons, in particular
displaced children, receive education which
shall be free and compulsory at the primary
level. Education should respect their cultural
identity, language and religion.

3. Special efforts should be made to ensure
the full and equal participation of women and
girls in educational programmes.

4. Education and training facilities shall be
made available to internally displaced persons,
in particular adolescents and women, whether
or not living in camps, as soon as conditions
permit.
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SECTION IV - PRINCIPLES RELATING TO
HUMANITARIAN ASSISTANCE

Principle 24
1. All humanitarian assistance shall be car-
ried out in accordance with the principles of
humanity and impartiality and without discrim-
ination.

2. Humanitarian assistance to internally dis-
placed persons shall not be diverted, in partic-
ular for political or military reasons.

Principle 25
1. The primary duty and responsibility for
providing humanitarian assistance to internally
displaced persons lies with national authori-
ties.

2. International humanitarian organizations
and other appropriate actors have the right to
offer their services in support of the internally
displaced. Such an offer shall not be regarded
as an unfriendly act or an interference in a
State’s internal affairs and shall be considered
in good faith. Consent thereto shall not be arbi-
trarily withheld, particularly when authorities
concerned are unable or unwilling to provide
the required humanitarian assistance.

3. All authorities concerned shall grant and
facilitate the free passage of humanitarian
assistance and grant persons engaged in the
provision of such assistance rapid and unim-
peded access to the internally displaced.

Principle 26
Persons engaged in humanitarian assis-
tance, their transport and supplies shall be
respected and protected. They shall not be the
object of attack or other acts of violence.
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Principle 27

1. International humanitarian organizations
and other appropriate actors when providing
assistance should give due regard to the pro-
tection needs and human rights of internally
displaced persons and take appropriate mea-
sures in this regard. In so doing, these organi-
zations and actors should respect relevant
international standards and codes of conduct.

2. The preceding paragraph is without preju-
dice to the protection responsibilities of
international organizations mandated for this
purpose, whose services may be offered or
requested by States.

SECTION V - PRINCIPLES RELATING TO
RETURN, RESETTLEMENT AND
REINTEGRATION

Principle 28
1. Competent authorities have the primary
duty and responsibility to establish conditions,
as well as provide the means, which allow
internally displaced persons to return voluntar-
ily, in safety and with dignity, to their homes or
places of habitual residence, or to resettle vol-
untarily in another part of the country. Such
authorities shall endeavour to facilitate the
reintegration of returned or resettled internally
displaced persons.

2. Special efforts should be made to ensure
the full participation of internally displaced
persons in the planning and management of
their return or resettlement and reintegration.

Principle 29

1. Internally displaced persons who have
returned to their homes or places of habitual
residence or who have resettled in another
part of the country shall not be discriminated
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against as a result of their having been dis-
placed. They shall have the right to participate
fully and equally in public affairs at all levels
and have equal access to public services.

2. Competent authorities have the duty and
responsibility to assist returned and/or reset-
tled internally displaced persons to recover, to
the extent possible, their property and posses-
sions which they left behind or were dispos-
sessed of upon their displacement. When
recovery of such property and possessions is
not possible, competent authorities shall pro-
vide or assist these persons in obtaining appro-
priate compensation or another form of just
reparation.

Principle 30

All authorities concerned shall grant and
facilitate for international humanitarian organi-
zations and other appropriate actors, in the
exercise of their respective mandates, rapid
and unimpeded access to internally displaced
persons to assist in their return or resettle-
ment and reintegration.

gbooboooooooboo
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