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Constitutional Politics in Southeast Asia: Recasting the Role of the Judiciary
A=A MF Y TEHILIKFHEHZE Bjorn Dressel

I am very grateful for the opportunity to be a
visiting fellow at the Centre for Asian and Pacific
Studies (CAPS) at Seikei University. It has
allowed me to focus on my current book project —
tentatively entitled “Navigating Law, Politics, and
Relational Pressures: the Judiciary in Southeast
Asia”, which seeks to provide
a novel account of judicial
politics from an understudied
regional context.

The main argument put forth
in Navigating Law, Politics, and
Relational Pressures is that in
Southeast Asia justices—some
at the highest echelons—must
regularly mediate between the ==
demands imposed by the law
itself and the political and cultural environment
in which the justices operate. In this region, that
means how they deal with the dynamic tension
between relational ties of loyalty, friendship,
and clientelistic obligations on the one hand,
and on the other adherence to standards derived
from the constraints of the law itself and from
the professional expectations generated by the
domestic and international legal community.
This dynamic tension, and the extent to which

the highest courts are able to disentangle
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themselves from ever-present relational ties, I
argue, helps explain some of the unevenness, and
thus the unpredictability, of judicial performance,
especially in high-profile constitutional cases.
Examining the judiciary in Southeast Asia
through a historical-sociological lens is long
overdue. The region has often
been analysed in terms of how
patrimonialism, clientelism,
and personalized politics are
expressed in such political
institutions as parliaments,
the executive, and the state
as a whole (Hutchcroft
1998, Crouch 1986, Jacobs
1971, Scott 1972). Yet these

approaches have rarely been
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applied to the courts—even though some socio-
anthropological accounts have illuminated very
different legal and judicial dynamics within the
region, such as the importance of relationship-
based legal exchanges and customary notions
of justice within courts and law enforcement
agencies (Cheesman 2015, Pompe 2005, Engel
1978). Similarly, the few empirical studies of
courts in the region have not provided much
support for current models of judicial behaviour
(Escresa and Garoupa 2013, 2012)—perhaps
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because the models seem not to adapt well to
rapid changes in the legal environment, or
because when a lack of ideological fault lines
is combined with borrowed institutions unable
to deal with informal practices, the result can
only be much greater uncertainty, and thus
fewer rational expectations and incentives, than
current models would predict (Kapiszewski et al.
2013, Spiller 2010).

Navigating Law, Politics, and Relational
Pressures thus speaks directly to debates in
public law and comparative politics about the
dynamics of judicial behaviour, the potential
that judicial independence and integrity can be
sustained, and how judicial roles are constructed
in support of the rule of law. Numerous studies
have addressed the conditions in which courts
are granted judicial review powers, and those
in which courts exert those powers assertively,
and successfully. Far less is known about how
judges use their new powers and how to expand
the theoretical reach of current models of judicial
behaviour (e.g., legal, attitudinal, strategic-
rational) to settings beyond the institutionalized
West. As the first comparative case study of
four high courts in Southeast Asia (Malaysia,

Thailand, Indonesia, and the Philippines), the
book thus sheds light on the underexplored
empirical question of what judges are actually
doing with their new powers: In what legal areas
do they become active? And to what effect? Most
importantly: How do they construct judicial roles
and reconcile them with the day-to-day realities
of clientelist traditions that permeate both law
and politics?

My visiting fellowship at CAPS has allowed
me to pursue these questions in an academically
stimulating environment. Not only have I been
able to present my ongoing work during the
CAPS seminar series, but I have also been able
to benefit from the excellent library facilities
at the Centre, as well as engage in discussions
with fellow guest visitor (Prof. Brendon Cannon),
CAPS staff (Dr. Satomi Era, Dr. Yoko Ikemiyagi),
and co-collaborator Professor Tomoo Inoue at the
faculty of economics. Special thanks are reserved
for Professor Kensuke Takayasu and centre staff
Noriko Nagahashi for making me feel welcome
and well cared for during my stay. I wish CAPS
there very best for its future endeavours and look

forward to my next visit.
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Defining Policy Options for Japan’s Indo-Pacific Strategy in relation to Eastern
Africa and the Western Indian Ocean Region

N 7 7 KEBN#3IZ® Brendon J. Cannon

The Indo-Pacific as a strategic term is at
least a decade old and has been frequently used

by Japan in recent years. The term reflects a

value-laden, normative approach to foreign
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policy that takes key commonalities between
the major partners as a starting point and
foundation. While Japan’s strategic rethinking
may be relatively new, the Indo-Pacific idea
steadily expands the current conceptualization
of the Asia-Pacific region to one that includes
India and states bordering the Indian Ocean, to
include important states in eastern Africa and
the Middle East. This may be a simple extension
of logic given Asia’s breadth as a continent and
the importance individual states place on access
to maritime shipping lanes, yet this is at the
heart of any Free and Open Indo-Pacific (FOIP)
Strategy. This was demonstrated, in part, by the
revival of the Quadrilateral Security Dialogue
(QSD), or “Quad” in Manila in November 2017
by Japan, the United States, Australia and India
even though the geographical reach of the Indo-
Pacific theater may be understood differently by
each state.

Eastern Africa and the western Indian Ocean
should arguably form a key part of any FOIP
strategy developed by Japan, India and others
given its strategic geography as the western
bookend of this nascent regional construct. The
lengthy coastline of eastern Africa — including
the Horn of Africa — certainly figures prominently
on maps produced by Japan’s Ministry of Foreign
Affairs. It also appears be an integral part of
New Delhi’s overall efforts to counter the rise of
China in what it views as its “own” Indian Ocean.
Indeed, any policy or strategy regarding the
Indo-Pacific as developed in Tokyo, New Delhi
or Washington must be understood within the
context of Beijing’s actions in the region as well
as its overestimation of its own military strength.

Across the Indo-Pacific region, miscalculations
about or underestimations of Chinese actions
as part of its Belt and Road Initiative (BRI),
particularly in contested zones such as eastern
Africa that lack hegemons or balances of power,
and responses to these actions greatly informed
my research at Seikei University’s Center for
Asian and Pacific Studies (CAPS) during the

E‘ rammentator se’
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summer of 2018. In particular, I was interested
in the view from Tokyo of eastern Africa and the
surge in Chinese influence there. To that end,
and under the aegis of my Host Scholar, Professor
Kei Hakata, and with the great help of the CAPS
staff, I interviewed numerous Japanese foreign
policy stakeholders from academia, industry and
government regarding Japan’s FOIP vision which
seeks to improve connectivity, promote stability
and foster prosperity in the Indo-Pacific region
while also attempting to counter the rise of a
new, revisionist hegemon.

My research results demonstrated that should
this nascent strategy be suitably defined and
implemented by Japan and its FOIP partners,
it may prove revolutionary in reinforcing the
current balance of power and liberal order across
much of the globe. Accordingly, my research at
CAPS defined Japan’s policy alternatives vis-a-
vis eastern Africa by locating them contextually
within that rapidly changing region. My findings
demonstrated that the states of eastern Africa
possess complex foreign policies and a web of
connections to rising powers such as Turkey,
the Gulf monarchies and others that are
often ignored or misunderstood, thus making
strategies pursued by large powers such as
China, India or Japan potentially fraught with
difficulty as they may become enmeshed in
regional political squabbles. The conclusions
were that Japan, by maximizing its limited

resources, must remain enmeshed in the region
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- particularly in the business and diplomatic
arenas - as well as focusing on its own strengths

(consulting, precision manufacturing and quality

infrastructure) in order to maintain its positive
influence from Dar es Salaam to Nairobi to Addis
Ababa.
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